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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect when the petition was filed.! Pursuant to

section 7463(b), the decision to be entered is not revi ewabl e by

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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any other court, and this opinion shall not be treated as
precedent for any other case.

Respondent determ ned Federal incone tax deficiencies and

accuracy-rel ated penalties as foll ows:

Penal ti es
Year Defi ci ency Sec. 6662(a)
2003 $17, 589 $3,517. 80
2004 9, 608 1, 921. 60
2005 5,570 1, 114. 00

The issues for decision are: (1) Wether petitioners’
charter fishing activity was not engaged in for profit; and (2)
whet her petitioners are |liable for the accuracy-rel ated
penal ties.

Backgr ound

Sonme of the facts have been stipul ated, and we incorporate
the stipulation and acconpanyi ng exhibits by this reference.
Petitioners were married and living in Maryland during the years
at issue and at the time they filed the petition.

During the years at issue Charles Beasley (petitioner) was
enpl oyed full time as an estimator and project nmanager for a
heating, ventilating, and air conditioning installer. Ms.
Beasl ey was enployed full tinme as a Washi ngton Metropolitan Area
Transit Authority police officer. Petitioner conpleted high
school, as well as 5 years of trade school. Ms. Beasley also

conpl eted hi gh school
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Petitioner is a self-described “waterman”, having spent mnuch
of his life on the water fishing and boating. Petitioner first
obtained his U S. Coast CGuard master license in 1995 and had it
renewed periodically. Petitioner obtained his Mryl and
comercial fishing license in 1996. Sonetine before 2003
petitioners contenplated starting a charter fishing business to
suppl enment their inconme. Before 2003 petitioners did not have
any experience owning or operating a small business or a charter
fishing business. During the years at issue petitioner
mai nt ai ned several related |icenses, including his Coast Guard
master |icense, a Maryland charter boat |icense, a Chesapeake Bay
fishing license, and a Maryl and gui de |icense.

Bet ween 2001 and early 2003 petitioners searched extensively
for a used boat suitable for charter fishing operations in and
around Chesapeake Bay. During this tinme petitioner informally
surveyed charter boat captains regardi ng boat sel ection.

On January 30, 2003, petitioner wote a business plan which
i ndicated that he did not expect to make a profit initially but
hoped to reach profitability within 3 years. He predicted the
fuel cost of each trip to be $50. Petitioner inquired about the
fees set by other charter captains and set his charter fees
slightly below the prices reported to him Petitioner did not

seek any other advice while preparing his business plan.
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Petitioners ordered a custom boat on February 3, 2003, at a
contract price of $127,055. This price was |ater reduced to
$122,435 to of fset the cost of radar and depth-findi ng equi pnent
petitioners purchased and installed thenselves. The contract
anticipated delivery on Septenber 1, 2003, but petitioners did
not receive the boat until Novenber 3, 2003. After a
nmodi fication to the propeller, petitioners deened the boat
suitable for charter fishing operations on Novenber 15, 2003.

The fishing season ended on Novenber 30, 2003. As a result of
the late delivery, petitioners canceled the charters they had
booked for October and Novenber. Petitioners did not receive any
income fromthe charter fishing activity in 2003.

In 2004 petitioners made 21 paid fishing trips and at | east
6 unpaid trips. Petitioners’ gross receipts fromtheir charter
fishing activity in 2004 was $8,630. Petitioners did not pay for
any advertising for their charter fishing activity in 2004.

In 2005 petitioners made 20 paid fishing trips and 1 or nore
unpaid trips. In an attenpt to increase profitability,
petitioners took their boat to Virginia Beach, Virginia, in late
2005 to operate winter charters.

Petitioners opened a bank account with SunTrust bank in
2003. The name on the account was “Charles L. Beasley, AKA
Deborah J Charters.” Petitioners deposited sone of the receipts

fromtheir charter fishing activity into their personal account
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and deposited sone of their wages, as well as other nobneys, into
t he SunTrust account.

Petitioners booked fewer charters each year than their
busi ness plan required for profitability. The nunber of charter
fishing boats operating in petitioners’ area increased from about
50 in 2003 to about 150 in 2008.

Petitioners did not keep any financial accounting records
for their charter fishing activity, and they did not consult an
accountant for advice on the financial operation of that
activity. Petitioners’ evidence of income fromcharter fishing
islimted to a handwitten list of dates, anounts, and nanes.

Al t hough they retained fuel and supply invoices as well as credit
card receipts for inconme tax preparation purposes, they did not
use their records to evaluate profitability.

Petitioner believed that the charter boat m ght appreciate
in val ue; however, he had no expectation that the value of the
boat woul d increase enough to offset the |osses incurred during
the initial years of the charter fishing activity. Petitioners
believe that the charter fishing activity did not reduce their
capacity to performthe duties of their regular enploynent. A
full-day fishing trip required each petitioner to work a 13- hour

day.
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Petitioners had their returns for each of the years at issue
prepared by Tax Consultants of North Anerica. Petitioners’ Forns

1040, U.S. Individual Income Tax Return, reported the follow ng:

2003 2004 2005
Conbi ned wages $128, 290 $113, 272 $93, 162
Item zed deductions 27,318 27,953 27, 767
Exenpti on anount 9,150 9, 300 9, 600
Schedule C Charter Activity
Recei pts - 0- 8, 630 9, 490
Expenses
Depreci ati on 73, 800 19, 680 11, 808
Suppl i es 12, 308 13, 879 11,514
O her expenses 12,031 12, 567 10, 138
I nterest on | oan 2,946 9, 800 9, 799
Profit (I oss) (101, 085) (47, 296) (33, 769)
Taxabl e | nconme
and Over paynent
Taxabl e i nconme - 0- 33,179 28, 475
Tax - 0- 4,261 3,541
W t hhol di ng 14, 706 11,518 8, 957
Over paynment (refund) (14, 706) (7,257) (5,416)

Respondent issued a notice of deficiency on April 18, 2007.
Respondent di sal |l owed petitioners’ expense deductions clained on,
Schedule C, Profit or Loss From Business, in excess of their
Schedul e C incone, and determ ned deficiencies for 2003, 2004,
and 2005. Additionally, respondent determ ned a section 6662

accuracy-rel ated penalty for each year.
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Di scussi on

In general, the Comm ssioner’s determ nations set forth in a
notice of deficiency are presuned correct, and the taxpayer bears
t he burden of proving that these determ nations are in error.

Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933).

Pursuant to section 7491(a), the burden of proof as to factual

matters shifts to the Comm ssioner under certain circunstances.
Petitioners have alleged that section 7491(a) applies but have
not established conpliance with its requirenents. Petitioners
therefore bear the burden of proof.

| . VWhet her Petitioners’ Charter Fishing Activity Was Not
Engaged in for Profit

Respondent contends that petitioners’ deductions fromtheir
charter fishing activity are subject to the Iimtations of
section 183 because the activity was not a trade or business. |If
a taxpayer is not engaged in a trade or business under section
162, he generally nmay deduct the expenses related to an activity
“not engaged in for profit” only to the extent of the gross
income derived fromthe activity for the taxable year. Sec.
183(a) and (b)(2).

Section 162(a) provides that a taxpayer who is carrying on a
“trade or business” may deduct ordinary and necessary expenses
incurred in connection with the operation of the business. To be
engaged in a trade or business within the neaning of section 162,

“the taxpayer’s primary purpose for engaging in the activity nust
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be for inconme or profit.” Conm ssioner v. Goetzinger, 480 U S

23, 35 (1987). Profit neans econom c profit, independent of tax

savings. Surloff v. Conmm ssioner, 81 T.C. 210, 233 (1983).

A taxpayer seeking to deduct trade or business expenses
under section 162 nmust establish that the underlying activity was
engaged in wth an actual and honest profit objective. Dreicer

v. Conmm ssioner, 78 T.C. 642, 645 (1982), affd. w thout published

opinion 702 F.2d 1205 (D.C. Cr. 1983). The taxpayer nust have
entered into the activity, or continued the activity, with the
actual, honest, and bona fide objective of making a profit.

Filios v. Conm ssioner, 224 F.3d 16, 23 (1st Cr. 2000), affgqg.

T.C. Meno. 1999-92; Dreicer v. Commi Ssioner, supra at 644-645;

sec. 1.183-2(a), Inconme Tax Regs. Objective indicia my be

considered to establish the taxpayer’s true intent. Dreicer v.

Conmi ssi oner, supra at 644-645.

Because petitioners do not neet the statutory presunption of
profit,? we consider whether they engaged in the charter fishing
activity for profit. W consider all the facts and circunstances
in determ ning whether a taxpayer entered into the activity for
profit, placing greater weight upon objective facts than the

t axpayer’s statenments of intent. Dreicer v. Conm ssioner, supra

2 Sec. 183(d) generally provides that a taxpayer who engages
in an activity that earns a profit in 3 of 5 consecutive years
may be entitled to an el ectable presunption of a profit notive in
the other 2 years.
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at 645. The foll ow ng nine nonexclusive factors are relevant in
determ ni ng whet her the taxpayer engaged in the activity for
profit: (1) The manner in which the taxpayer carries on the
activity; (2) the expertise of the taxpayer or his advisers; (3)
the time and effort expended by the taxpayer in carrying on the
activity; (4) the expectation that assets used in the activity
may appreciate in value; (5) the success of the taxpayer in
carrying on other simlar or dissimlar activities; (6) the
taxpayer’s history of incone or |osses with respect to the
activity; (7) the anmpbunt of occasional profits, if any, which are
earned; (8) the financial status of the taxpayer; and (9) the
el ements of personal pleasure or recreation. Sec. 1.183-2(b),
| ncome Tax Regs.

1. Manner in VWhich the Taxpayer Carries On the Activity

The fact that the taxpayer carries on the activity in a
busi nessl i ke manner may indicate that the activity is engaged in

for profit. Elliott v. Conm ssioner, 90 T.C. 960, 972 (1988),

affd. w thout published opinion 899 F.2d 18 (9th Cr. 1990);

Engdahl v. Comm ssioner, 72 T.C 659, 666 (1979); sec. 1.183-

2(b) (1), Income Tax Regs. Relevant indicators include

mai nt ai ni ng conpl ete and accurate books and records, obtaining a
busi ness |icense, naintaining a separate busi ness bank account,
devel oping a witten business plan, having a plausible strategy

for earning a profit, and attenpting changes in order to inprove
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profitability. See Mirley v. Conmm ssioner, T.C Menp. 1998-312;

Hol owi nski v. Comm ssioner, T.C Mno. 1997-168; Ellis v.

Comm ssioner, T.C Meno. 1984-50; sec. 1.183-2(b)(1), Incone Tax

Regs.

Petitioners did not keep a journal or a book of accounts for
their charter fishing activity. Petitioners instead retained
numerous credit card receipts and fuel and supply invoices that
reflect some of the expenses incurred with respect to that
activity. Petitioners also produced a list of anmobunts and dates
that generally reflect their charter fishing inconme. W are not
convinced that petitioners’ recordkeeping represented anything
other than an effort to substantiate expenses clainmed on their
returns.?3

For a taxpayer’s books and records to reflect a businesslike
activity, the taxpayer’s books and records nust provide a nethod
for measuring profits, controlling expenses, and eval uating the

overal |l performance of the operation. Golanty v. Conmm Ssioner,

72 T.C. 411, 430 (1979), affd. w thout published opinion 647 F.2d

170 (9th GCr. 1981). Petitioners did not present any evidence

3 W note that the acceptable |Ievel of detail required of
books and records can vary according to the type of venture.
Wi | e rudi nentary bookkeepi ng coul d have been acceptable for an
activity such as charter fishing, petitioners’ records do not
begin to rise to that level. Furthernore, while substantiating
expenses i s necessary for any taxpayer, it is not sufficient to
satisfy the books of account requirenent of sec. 1.183-2(b)(1),
| ncome Tax Regs.
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that they prepared and maintained records to evaluate the
profitability of their operations.* Petitioners’ failure to keep
cont enpor aneous accounting records underm nes their asserted
profit objective.

Petitioner did obtain the licenses required to run a sole
proprietorship charter fishing business for profit in Mryl and.
These |icenses, however, appear to be necessary for any charter
fishing activity to take place, and are not necessarily
i ndicative of an actual profit notive. W also note that
petitioner obtained his Coast CGuard master |icense and commerci al
fishing |icense several years before petitioners began any
charter fishing activity. Petitioner’s |icenses do not support,
nor undercut, the asserted profit objective.

Wil e petitioners maintained a separate bank account
designated for the charter fishing activity, they comm ngl ed
charter fishing and personal funds.® Such conmm ngling does not
support a finding that petitioners conducted the activity in a
busi nessl i ke manner that woul d denonstrate a profit objective.

See Ballich v. Conm ssioner, T.C. Mnob. 1978-497.

4 To the contrary, petitioner testified on cross-exam nation
that he was surprised at trial to learn just how unprofitable his
busi ness was during the years at issue.

> New ventures often require capital infusions, which nm ght
expl ain deposits of personal funds into a business bank account
but woul d not explain deposits of business funds into a personal
account .
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Petitioners introduced a signed and dated busi ness pl an.
Wil e the existence of a plan supports the asserted profit
objective, it cannot al one prove such an objective.

Petitioners made changes to their charter fishing activity
at the end of 2005 and added wi nter charters from Virginia Beach,
Virginia. Petitioners decision to expand their charter fishing
season supports their asserted profit objective.®

On bal ance, this factor supports respondent’s determ nation.

2. Experti se of the Taxpayers or Their Advi sers

Preparation for the activity by extensive study of its
accept ed busi ness and econom c practices or consultation with
experts may indicate that the taxpayer has a profit objective
where the taxpayer carries on the activity in accordance with
those practices. Sec. 1.183-2(b)(2), Incone Tax Regs.

Before petitioners began their charter fishing activity,
petitioner called other charter operators in the area to
determne their pricing structure in order to establish
conpetitive rates. Petitioner’s calls extracted little

i nformation regardi ng business practices or the likelihood of

5 W note however, that while this change in business
practice may have provided additional inconme, it did not result
ina profit. Petitioners’ 2006 and 2007 Schedul es C incl ude
mar ked i ncreases in receipts, but they still report substanti al
| osses.
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success in the charter fishing business.” Petitioners failed to
establish that they acquired any expertise or took reasonable
steps to acquire such expertise in the accepted business or
accounting practices required to run a profitabl e business.
Petitioners relied on their know edge of recreational
fishing to nake their charter fishing activity profitable,
apparently not recognizing that they would al so have to control
expenses relative to incone. The |ack of consultation with snal
busi ness experts undercuts petitioners’ claimthat they engaged
in the charter fishing activity with a profit objective.
This factor supports respondent’s determ nation.

3. Tinme and Effort Expended

The fact that a taxpayer devotes nmuch of his personal tine
and effort to carrying on the activity may indicate an intent to
profit, particularly if the activity does not have substanti al
personal or recreational elenents. Sec. 1.183-2(b)(3), Incone
Tax Regs.

During the years at issue petitioners each maintained full-
time enploynment that was not related to their charter fishing
activity. Petitioners testified that a standard 8-hour charter
fishing trip often required 13 hours of work from each

petitioner. Nevertheless, as we discuss in greater detail bel ow,

" Petitioner testified that charter captains are, by and
|arge, a tight-lipped group, particularly when speaking to a
potential conpetitor about business practices.
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charter fishing has substantial personal or recreational aspects
for petitioners. 1d. The tinme petitioners spent working on the
charter fishing activity is also consistent wwth their use of the

boat for recreation. See Warden v. Conmm ssioner, T.C. Meno.

1995-176 (finding that the tine taxpayers spent cleaning and
mai ntai ning their yacht was consistent wwth the use of the yacht
for recreation), affd. w thout published opinion 111 F.3d 139
(9th Gr. 1997).

This factor is neutral.

4. Expectati on That Assets Used in the Activity My
Appreciate in Val ue

A taxpayer’s expectation that assets such as |and and ot her
tangi bl e property used in an activity nmay appreciate in value and
generate an overall profit may indicate that the taxpayer has a
profit objective as to that activity. Sec. 1.183-2(b)(4), Incone
Tax Regs. An overall profit is present if net earnings and
appreciation are sufficient to recoup | osses sustained in prior

years. Bessenyey v. Conm ssioner, 45 T.C 261, 274 (1965), affd.

379 F.2d 252 (2d Cir. 1967).

Petitioners acknow edge that they had no expectation that
t he val ue of the boat would increase so nuch that it would offset
the losses incurred during the first 3 years of their charter
fishing activity.

This factor does not support petitioners’ asserted profit

obj ecti ve.
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5. Success of Taxpayer in Carrying Onh G her Simlar or
Dissimlar Activities

The fact that the taxpayer has engaged in simlar activities
in the past and converted themfromunprofitable to profitable
enterprises may indicate that he is engaged in the present
activity for profit, even though the activity is presently
unprofitable. Sec. 1.183-2(b)(5), Incone Tax Regs.

Though petitioners attenpt to connect their prior work
experience and their charter fishing activity, we do not find any
evi dence that petitioners’ estimating and | aw enforcenent
experience would indicate that they could transform an
unprofitable charter fishing enterprise into a profitable one.

This factor does not support petitioners’ asserted profit
obj ecti ve.

6. Hi story of |Incone or Losses

A series of losses during the initial stage of an activity
is not necessarily an indication that the activity is not engaged
in for profit. Sec. 1.183-2(b)(6), Incone Tax Regs. However,
continued | osses which cannot be explained may indicate that the
activity is not engaged in for profit. Id.

Petitioners did not earn charter fishing receipts in excess
of their expenses during any of the tax years at issue.
Petitioners clained | osses of $101, 085 for 2003, $47,296 for

2004, and $33, 769 for 2005. Petitioners had no clients and no
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trips in 2003, 14 clients and 21 trips in 2004, and 15 clients
and 20 trips in 2005.

Al t hough petitioners have offered explanations for continued
| osses, such as a slow econony and rising fuel costs, their
reasons do not rise to the |level necessary to offset the size of
their losses for every year of their charter fishing activity.
Further, petitioner’s testinony regarding the tripling of the
nunber of charter fishing operations in his area does not support
his contention of a weak charter fishing market. W concl ude
that this factor does not support petitioners’ asserted profit
obj ecti ve.

7. Amount of Occasional Profits

An opportunity to earn a substantial profit in a highly
specul ative venture is ordinarily sufficient to indicate that the
activity is engaged in for profit even though | osses or only
occasional small profits are actually generated. Sec. 1.183-
2(b)(7), Inconme Tax Regs.

Petitioners’ charter fishing activity is not a highly
specul ative venture, such as oil prospecting. See sec. 1.183-
2(a), Incone Tax Regs. Further, there is no indication that a
wi ndfall profit may ever be generated by this particul ar
activity. Therefore, this factor does not support petitioners’

asserted profit objective.
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8. Taxpayer's Fi nanci al St at us

The fact that the taxpayer does not have substantial inconme
from sources other than the activity may indicate that the
activity is engaged in for profit. Sec. 1.183-2(b)(8), Incone
Tax Regs. Substantial income fromother sources may indicate the
| ack of a profit objective, however, particularly if there are
personal or recreational elenents in the activity. 1d.

Petitioners’ wage inconme for each of the 3 years at issue
is substantial; petitioners reported conbi ned wages of $128, 290
in 2003, $113,272 in 2004, and $93, 162 in 2005. Because of their
Schedul e C | osses, petitioners realized significant tax savings
for each year at issue. Considering the personal and
recreational elenents involved in petitioners’ charter fishing
activity, as we discuss below, this factor undercuts petitioners’
claimthat they engaged in the activity with an intent to profit

w thout regard for tax savings. See Surloff v. Conm ssioner, 81

T.C. at 233; sec. 1.183-2(b)(8), Incone Tax Regs.
This factor supports respondent’s determ nation.

9. El enents of Personal Pl easure

The presence of personal notives in carrying on an activity
may i ndicate that the activity is not engaged in for profit,
particularly where there are recreational or personal elenents
i nvol ved. Sec. 1.183-2(b)(9), Income Tax Regs. However, the

fact that the taxpayer derives personal pleasure fromengaging in
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the activity, alone, is insufficient to foreclose for-profit
treatment. 1d.

M. Beasl ey has been an avid waterman all his [ife. Fishing
can be a decidedly recreational activity, and there is no
evi dence that petitioners do not derive personal pleasure from
the activity. The personal pleasure or recreation that
petitioners derive fromthe charter fishing activity, while not
preclusive of a profit notive, also does not support petitioners’
assertion that they engaged in the activity primarily for profit.
See id.

1. Summary of Factors

Havi ng consi dered the above factors and recogni zing that no
one factor is controlling, we conclude that even though
petitioners may have entered into the charter fishing activity
hopi ng for eventual profitability, the facts presented do not
support a finding that, during the years at issue, petitioners
engaged in their charter fishing activity wwth a profit objective
as defined by section 1.183-2(b), Inconme Tax Regs. Accordingly,
we hold that respondent correctly applied section 183 by all ow ng
expense deductions only to the extent of petitioners’ incone from
charter fishing.

I11. Penalties
By virtue of section 7491(c), the Conm ssioner has the

burden of production with respect to the accuracy-rel ated
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penalty. To neet this burden, he nust produce sufficient
evidence indicating that it is appropriate to inpose the penalty.

See Hi gbee v. Conm ssioner, 116 T.C 438, 446 (2001). Once the

Comm ssi oner nmeets this burden of production, a taxpayer nust
cone forward with persuasive evidence that the Conm ssioner’s
determ nation is incorrect. Rule 142(a); see H gbee v.

Conmi Ssi oner, supra.

Respondent determ ned accuracy-rel ated penal ti es under
section 6662, which provides for a penalty equal to 20 percent of
an under paynent if the underpaynent is due to a substanti al
understatenent of income tax. Sec. 6662(a) and (b)(2). Section
6662(d) (1) (A) defines a substantial understatenent of incone tax
as an understatenent that exceeds the greater of: (i) 10-percent
of the tax required to be shown on the return for the taxable
year; or (ii) $5,000. For each year at issue petitioners’ return
cont ai ned an understatenent of inconme tax that neets the section

6662(d) (1) (A) definition, as follows:

Tax Required

Year to be Shown Tax Shown Under st at enent
2003 $17, 589 - 0- $17, 589
2004 13, 869 $4, 261 9, 608
2005 9,111 3,541 5,570

A taxpayer may avoid the application of an accuracy-rel ated
penalty by proving that he acted with reasonabl e cause and in

good faith. See sec. 6664(c)(1l); see also H gbee v.
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Commi ssi oner, supra at 446-447; sec. 1.6664-4(a), |ncone Tax

Regs. We anal yze whether a taxpayer acted wth reasonabl e cause
and good faith by exam ning the relevant facts and circunstances
and, nost inportantly, the extent to which the taxpayer attenpted

to assess his proper tax liability. See Neely v. Conm ssioner,

85 T.C. 934, 947 (1985); Stubblefield v. Conm ssioner, T.C Meno.

1996-537; sec 1.6664-4(b)(1), Income Tax Regs. In order for the
reasonabl e cause exception to apply, the taxpayer mnmust prove that
he exercised ordi nary busi ness care and prudence as to the

disputed item See Neonatol ogy Associates, P.A v. Conm Sssioner,

115 T.C. 43, 98 (2000), affd. 299 F.3d 221 (3d Cr. 2002).
Rel i ance upon the advice of a tax professional may establish
reasonabl e cause and good faith for the purpose of avoiding

liability for the section 6662(a) penalty. See United States v.

Boyle, 469 U S. 241, 250 (1985). Reliance on a tax professional
is not an “absolute defense” but nerely “a factor to be

considered.” Freytag v. Conm ssioner, 89 T.C. 849, 888 (1987),

affd. 904 F.2d 1011 (5th Cr. 1990), affd. 501 U S. 868 (1991).
As a general rule, a taxpayer cannot shift the responsibility of

filing an accurate return to a return preparer. Metra Chem Corp.

v. Conm ssioner, 88 T.C 654, 662 (1987). However, we have held

that under certain circunstances the taxpayer may avoid the
inposition of a penalty if there was good faith reliance by the

t axpayer on the advice of a conpetent adviser. Jackson v.
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Commi ssioner, 86 T.C 492, 539-540 (1986), affd. 864 F.2d 1521

(10th Gr. 1989). \Whether reasonabl e cause exists when a
taxpayer has relied on a tax professional to prepare a return
must be determ ned on the basis of all of the facts and

circunstances. See Neonatol ogy Associates, P.A. v. Commi SSi oner,

supra at 98. The taxpayer claimng good faith reliance on a
conpet ent advi ser nust denonstrate that: “(1) The adviser was a
conpet ent professional who had sufficient expertise to justify
reliance, (2) the taxpayer provided necessary and accurate
information to the adviser, and (3) the taxpayer actually relied
in good faith on the adviser’s judgnent.” [d. at 99. Reliance
on a return preparer is not reasonable where even a cursory
review of the return would reveal i1naccurate entries. See Pratt

v. Conm ssioner, T.C. Menob. 2002-279.

For the years at issue petitioners had their Federal tax
returns prepared by a professional preparer. There is no
evi dence that petitioners’ preparer was not conpetent or that
petitioners were not justified in relying on the preparer’s
expertise in preparing tax returns for individuals and sole
proprietors. It does not appear fromthe record that petitioners
were anything other than forthright wwth their preparer.
Petitioners were not educated in accounting or tax return
preparation. Petitioners apparently relied on the preparer’s

judgnent to conplete and enter anounts on proper schedul es on the
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returns. It appears that petitioners provided accurate
information to their preparer for conpletion of their returns.

This is not a situation of om ssion of gross receipts or
exagger ati on of expenses, but rather the proper reporting of
i ncone and expenses governed by the Code, the regulations, and
the interpretation of the Code by nyriad cases. On the basis of
the entire record and consi dering the denmeanor and candor of
petitioners, we are satisfied that petitioners acted in good
faith in operating their charter fishing activity and in
reporting the incone and expenses therefrom The Court finds
that petitioners’ reliance on their preparer was reasonabl e.

We therefore do not sustain respondent’s determ nation that

petitioners are |iable for the accuracy-rel ated penalties
pursuant to section 6662.

To reflect our disposition of the issues,

Deci sion will be entered

for respondent with respect to

the deficiencies and for

petitioners with respect to

the penalties.




